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CHILD EXPLOITATION MATERIAL AND CLASSIFICATION LEGISLATION  
AMENDMENT BILL 2009 

Second Reading 

Resumed from 4 March. 

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [7.30 pm] — in reply: I will 
not take up much of the house’s time; I will address a couple of the matters that were raised during the course of 
the second reading debate. I will specifically address four issues. One relates to the impact of the proposed 
changes to the law upon the sex offender register. The question was raised, based on the assumption that 
somehow the number of sex offenders caught by this legislation would increase, about whether any modelling 
had been done on the number of additional entries to the register. I am advised that the impact upon Western 
Australia Police would be negligible. What is really happening in this case is that we are simply removing a 
series of offence provisions from the current legislation, which is the Classification (Publications, Films and 
Computer Games) Enforcement Act 1996, and moving them into the Criminal Code. This will refine the 
offences and make them consistent with the current criminal law. It is not expected to result in a vast increase in 
the number of offenders caught by the legislation. In fact, that is more a function of policing rather than changes 
to the law. Those who are charged and convicted under the legislation will end up on the Australian National 
Child Offender Register, but it is not expected that there will be any significant increase in the number of 
offenders involved. 

A question was also raised about what additional resources, if any, have been allocated to the police officers who 
will have to enforce these laws. Once again, it is a function of the Commissioner of Police to allocate appropriate 
resources within his areas of responsibility, but it is not anticipated that there will be a vast number of additional 
offenders or that the legislation will result in a demand for significant extra resources.  

Another question was raised about provision for resources in the form of equipment or new technologies so that 
the police can better track these types of offences. Again, that is really a matter for the Commissioner of Police 
and the Minister for Police. However, I can say that Western Australia Police work closely with law enforcement 
agencies across Australia to stay up to date with emerging trends in criminality and the various means of trying 
to counter criminality. Training is provided to police so that they can use the latest technologies to try to detect 
and apprehend offenders, and they maintain close relationships with police forces in other jurisdictions across 
Australia. I understand that software is exchanged with and provided to Western Australia Police free of charge. 

Lastly, a question was raised apropos comments made by the committee that it should be a requirement that any 
charge made against a child must be approved by a senior officer of Western Australia Police before it can 
proceed. That was in the context of the practice known as sexting, which is the transmission by way of mobile 
telephone and the like of sexual images of children that would be strictly pornographic under the scope of the 
bill, and, indeed, under the current law. Procedures have been developed and have been in place for some time to 
ensure that proper consideration is given to any decision to charge a juvenile with this sort of practice. The 
practice of sexting is illegal at the moment, so no changes to police practice should be occasioned by this bill 
alone. WA Police does have a strategy in place to deal with this matter. The police have always had a discretion 
about whether to charge a juvenile and to determine under what circumstances a juvenile should be charged. As I 
understand it, WA Police will be sensitive to these issues and will follow protocols and policies that have been 
established. The preference of the police will be that unless it is a particularly egregious case, verbal warnings 
will be used as the starting point to prevent the need to charge a juvenile. This legislation is designed to a protect 
children and juveniles. Therefore, if that means that children will need to be charged with offences where the 
conduct involves the possession or transmission of pornographic material that is harmful to children, then that 
action might need to be taken. 

Some other specific matters were raised, but those have been dealt with by the standing committee. On that note, 
I commend the bill to the house.  

Question put and passed.  

Bill read a second time. 

Committee 

The Deputy Chairman of Committees (Hon Max Trenorden) in the Chair; Hon Michael Mischin (Parliamentary 
Secretary) in charge of the bill. 

Clause 1: Short title — 
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Hon NICK GOIRAN: Mr Deputy Chairman, I seek some clarification. I would like to make some comments on 
this clause. I note that an amendment has been proposed by the parliamentary secretary. I wonder whether that 
amendment might be able to be moved first, and I can then continue my remarks after that has been done. 

The DEPUTY CHAIRMAN: Yes. The parliamentary secretary. 

Hon MICHAEL MISCHIN: Thank you, Mr Deputy Chairman. I move —  

Page 2, line 3 — To insert after “Child” —  

Pornography and 

The short title of the bill would then read —  

This is the Child Pornography and Exploitation Material and Classification Legislation Amendment 
Act 2009.  

Hon NICK GOIRAN: I support the amendment moved by the parliamentary secretary representing the 
Attorney General, and I encourage members on both sides of the chamber to support this amendment. I spoke 
during the second reading debate on this bill, and while I do not want to repeat those comments I will emphasise 
why it is so important that we make this change to the title of the bill. This is not stand-alone legislation as it will 
amend the Criminal Code and other supplementary legislation, including the Classification (Publications, Films 
and Computer Games) Enforcement Act. In essence, amending the title of this bill will have no significant 
consequence at the conclusion of this process. However, it is important that the chamber agrees to this 
amendment as the words “child exploitation material” are not widely understood in the community, whereas the 
words “child pornography” are well understood. This point has been discussed previously, and was referred to in 
the thirty-sixth report of the Standing Committee on Uniform Legislation and Statutes Review. The committee 
had the opportunity to consider this matter in detail, even though it was not in a position to make a finding or 
recommendation on that because the issue goes to the policy of the bill.  

Why would these two words be considered going to the policy of the bill? I wondered about that when I first 
learned of it. Members will understand the reason if they read the committee’s report and the evidence provided 
by witnesses who appeared before the committee. A witness, I believe from WA Police, aptly summarised the 
issue, which was a desire to, if you like, re-educate the public that this issue involves more than just child 
pornography, hence the use of the words “child exploitation material,” which capture a larger set of 
circumstances. As the parliamentary secretary has previously explained to this chamber, the bill includes such 
things as torture, to give but one example that otherwise might not have been covered. WA Police and others felt 
that it was important to re-educate the community that the issue involved more than sexually related abuse as 
with child pornography, but other abuse also. Hence, it was a policy decision that we need to re-educate the 
public, and that is why the committee could not consider this matter in detail and provide a recommendation. I 
would have been interested in committee members’ views on that, and perhaps some committee members will 
make some comments about that this evening. I strongly recommend that these words be inserted in the title of 
the bill because it will help each member of this place, when we speak to our constituents about the legislation 
that is now before the chamber and on which the chamber has spent some time, to explain exactly what we are 
trying to achieve.  

I made the comment at an earlier point that it was interesting that the synopsis of this bill on the parliamentary 
website specifically speaks to the issue of child pornography and not to the issues of child exploitation material. I 
can only surmise why that would be the case, but I suspect the reason is that people understand exactly what that 
means. It is interesting, because even today I spoke to one of my constituents on this issue. He is a legal 
practitioner, if that makes any difference. He did not seem to think that it was confusing at all. When I mentioned 
child exploitation material he said that he knew exactly what I was talking about. I suggested to him that it was 
because he had his lawyer’s hat on. I have spoken to many people in the community, as I have mentioned. A lot 
of them think that child exploitation material has something to do with wages or underpaying kids their 
entitlements. I suggest that the reason is that they do not hear the word “material” but are attracted to the words 
“child exploitation” and so they perceive certain things as a result. The Attorney General, in moving this 
amendment via his parliamentary secretary, will help all of us in this place when speaking to constituents, 
because we will be able to explain exactly the issue we are dealing with—we are dealing with child pornography 
and exploitation material. It might even give members of this chamber the opportunity to explain about the re-
education campaign that WA Police would like us to undertake. As I have explained, I have some concerns 
about the “re-education campaign”, because I ask if we are losing some of the sensitivity towards this issue. If 
forever and a day our desire is to refer to this as child exploitation material, are we desensitising the community? 
These are very, very significant issues for children. I would certainly say that in the time I have been in this 
place, out of any stand-alone piece of legislation, this bill is probably the one that most obviously affects them, 



Extract from Hansard 
[COUNCIL - Tuesday, 23 March 2010] 

 p942a-954a 
Hon Michael Mischin; Hon Nick Goiran; Hon Alison Xamon; Hon Philip Gardiner; Hon Liz Behjat; Deputy 

Chairman 

 [3] 

so it ought to be a matter close to the heart of each of us. If that is the case, we need to make sure that we are not 
desensitised by this type of change in language; hence, I think the words to be inserted are very helpful. 

Another matter I would like to raise at this point, just to encourage members on both sides of the chamber to vote 
in favour of this amendment, is what I have termed the rebranding campaign of the pornography industry. I have 
made some reference to the fact that the pornography industry has been on some campaign of its own for many 
years to distance itself from the word “pornography”, which it understands has very negative connotations. It 
would like us to think of it in other terms, such as adult entertainment or non-violent erotica, to mention two 
such examples. So it would be somewhat ironic if we did not move this amendment but simply left it as child 
exploitation material. The irony would be that the pornography industry would probably be cheering in the 
background. As the parliamentary secretary has indicated, effectively what we are doing is lifting provisions 
from one piece of legislation and putting them into the Criminal Code, part of which is to send a message of the 
seriousness with which we consider this matter is of importance to the community. That is a good thing. We 
would not want to lose that unintentionally by using language that might be unhelpful. 

I will conclude my remarks supporting this amendment moved by the parliamentary secretary by saying that it 
has been put to me since this matter was last before the chamber, bearing in mind we have not been in this place 
in the past fortnight, that the words “child exploitation material” are better than “child pornography”. The issue 
has been raised that we are just substituting one word for the other; that, of course, is not the purpose of the 
parliamentary secretary’s amendment. He is moving that words be added, so that the two terms live 
harmoniously together in the title of the bill. Let us imagine that the title of the bill was the child pornography 
and classification legislation amendment bill 2009, instead of the Child Exploitation Material and Classification 
Legislation Amendment Bill 2009. That title would not be as encompassing as what is currently proposed, 
because, as previously stated, the idea of the amendment is to explain that the bill covers more offences—for 
example, torture and other things—that would not otherwise be covered. It is important that the words “child 
exploitation material” be included in the title, but it is equally important that the words “child pornography” also 
be included. This amendment has ramifications for other clauses in the bill that we will get to in due course, but I 
encourage all members of the chamber to support, on a bipartisan basis, the amendment moved by the 
parliamentary secretary. 

Hon ALISON XAMON: As the Greens (WA) have indicated, we are happy to support the amendment to the 
Child Exploitation Material and Classification Legislation Amendment Bill 2009. The Greens are concerned that 
the use of only the words “child exploitation” could water down the seriousness of child pornography, which is a 
well understood term. The Greens support the extension of the title to include the word “pornography”, because 
it is important that the community recognises that we are trying to capture other forms of abuse. It seems that the 
proposed amendment is an elegant solution in that it will include both the easily understood term “child 
pornography”, and will also serve the purpose of reflecting all forms of child abuse, which we are clearly very 
keen that this legislation should capture. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 2 put and passed. 

Clause 3: Act amended — 

Hon NICK GOIRAN: Clause 3 of the Child Exploitation Material and Classification Legislation Amendment 
Bill 2009 states — 

This Division amends The Criminal Code. 

This clause might, of itself, seem unimportant, but it is significant to this bill; in fact, it goes to the very heart of 
why the Attorney General is bothering to amend this bill. I have a couple of comments to make about this clause 
and a couple of questions I would like to pose to the parliamentary secretary, if he is willing to respond to them. 
I draw to the parliamentary secretary’s attention the synopsis of the bill on the parliamentary website, which 
states — 

The purpose of this Bill is to protect children and the community in Western Australia from the evils of 
child pornography by amending the The Criminal Code. 

Therefore, my question to the parliamentary secretary is: how is the community better protected by this 
amendment? 

Hon MICHAEL MISCHIN: The purpose of the bill is to remove the provisions that are currently within the 
Classification (Publications, Films and Computer Games) Enforcement Act and put them in the Criminal Code. 
It indicates government’s and the Parliament’s intention to elevate offences relating to child pornography from 
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the appearance of being simply a classification of material to something that is a criminal matter, and with that 
elevated status as a criminal matter to insert them seamlessly in amongst other provisions in the Criminal Code 
that deal with offences against children and the like. Therefore, in that respect it is intended to reinforce the 
community’s disapproval of offences involving the exploitation of children by way of not only child 
pornography but also through the wider concept of child exploitation material, which, as I have already 
explained, embraces images and the like that go beyond obviously being of a sexual nature but involve other 
forms of abuse. 

Hon NICK GOIRAN: Just so that the house and I are clear on this, is it the case that the bill is lifting provisions 
of the enforcement act—namely, the Classification (Publications, Films and Computer Games) Enforcement Act 
1996? Is it the case that by proceeding with this bill, we will lift provisions from that enforcement act and put 
them into the Criminal Code? 

Hon MICHAEL MISCHIN: The government believes that it is sending a clear message to the community 
about the gravity of these offences by removing them from a statute that is primarily devoted to the classification 
of different types of publications and material and putting them into a statute that deals with criminal offences, 
hence the name “Criminal Code”. Also, it is not simply upgrading a few of the offences and putting them into 
the Criminal Code; there are some new offences, refinement of some of the offences and an increase in penalties. 

Hon NICK GOIRAN: I thank the parliamentary secretary for that clarification. I better appreciate that the 
intention is to send a message to the community that we view this matter very seriously. That is a very noble 
intention. The message that we are sending to the community is that this is a very serious matter, hence we are 
transferring these provisions, with some minor modifications, if I understand it correctly, into the Criminal Code. 
Apart from that, we also are amending the definition of “child pornography” by using the words “child 
exploitation material”, which will capture more offences. Is it the case that after passing the bill, we will not only 
have sent the correct message to the community that we believe that this is a very serious matter, but also be able 
to capture more instances of what is captured, pursuant to that definition? 

Hon MICHAEL MISCHIN: Yes, it will capture a broader range of conduct. The expanded definition captures 
material that is not currently within the scope of the Classification (Publications, Films and Computer Games) 
Enforcement Act. 

Hon NICK GOIRAN: To conclude on this clause, I have a final question for the parliamentary secretary. 
Therefore, apart from sending the message to the community that this is a very serious matter—hence we are 
moving it to the Criminal Code—and apart from the wider range of matters that will be captured by the 
definition, does this bill achieve anything more on this important topic? 

Hon MICHAEL MISCHIN: Yes. That has been explained at length during the course of the second reading 
debate, in the explanatory memorandum and by the very terms of the bill. 

Clause put and passed. 

Clause 4: Part IV Chapter XXIV inserted — 

Hon MICHAEL MISCHIN: I move — 

Page 3, line 12 — To delete “means” and insert —  

means —  

(a) child pornography; or 

(b)  

Hon NICK GOIRAN: I briefly rise to again encourage members to support the parliamentary secretary’s 
amendment for the reasons that I have previously outlined. They are the same reasons that we have supported the 
parliamentary secretary’s amendment to clause 1, which should also apply to this particular amendment. There 
are a number of amendments for clause 4. The same reasons for supporting this amendment apply as those that 
applied for supporting the amendment to clause 1, which I will not repeat. 

Amendment put and passed.  

Hon MICHAEL MISCHIN: I move —  

Page 3, line 16 — To delete the line. 

Hon NICK GOIRAN: I want to clarify something with the parliamentary secretary. We are dealing with clause 
4, in particular the amendment that has been proposed by the parliamentary secretary to delete line 16 at page 3. 
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My question to the parliamentary secretary may, in retrospect, perhaps be best dealt with in debate on the next 
amendment. I am happy if the parliamentary secretary would prefer to clarify my query then.  

I will ask my question now and am happy for it to be dealt with at a later stage. By deleting line 16 at page 3, the 
effect of the amendment would be to render line 17 as paragraph (b) and line 18 as paragraph (c). I note that no 
other amendment is proposed by the parliamentary secretary to address that. It might be considered to be a minor 
clerical issue that is dealt with by the Clerk. I do not know whether it is because I have not been in this place 
long enough to comment on that; therefore, on that issue I defer to the greater wisdom of those members who 
have been here longer than I have. I would like that clarified before we proceed to pass this amendment.  

Hon MICHAEL MISCHIN: The purpose of this amendment, along with amendments at 7/4, 9/4 and 10/4 of 
the supplementary notice paper is to replace the current definition with one that embraces the term “child 
pornography” and essentially defines that as material of a sexual content as well as child exploitation material. 
These amendments are intended to achieve that end.  

Hon PHILIP GARDINER: I wonder whether these amendments to lines 17 and 19 at page 3 of the bill might 
be linked. Could the amendment to page 3, line 19 be dealt with independently of the amendment to line 17? The 
amendment at line 19 refers to the definition of “child pornography” in a sexual content. I am concerned about 
the artistic element of this. Is the photograph of the girl taken by Bill Henson defined as being child 
pornography? If it is, the amendment we will consider next is influenced by this amendment.  

Hon MICHAEL MISCHIN: I am not sure whether the member is asking about that particular set of images or 
images of that character. I am informed that those particular images were submitted for classification and were, 
in effect, classified as being non-pornographic. Therefore, the issue is academic in respect to those particular 
images. Otherwise, any images involving children that fall within the definition that is being proposed will, yes, 
be either child exploitation material or child pornography.  

Hon PHILIP GARDINER: I do not believe my question has been clarified. Maybe I should do what the 
parliamentary secretary suggests and leave it until the next amendment is considered. Maybe it is not linked to 
the amendment that is under consideration now. That was my concern. I do not want to have the first amendment 
passed if it influences the second one. I think it is okay. I am happy to deal with the first one as it is on the table 
now. I will deal with the next one as it comes up.  

Hon NICK GOIRAN: I am sorry to persist with this line of questioning but, frankly, I did not get an answer to 
my question. It needs to be addressed. As I said, it may be a clerical error or a clerical oversight—or whatever 
term is most commonly used in this place—that can be addressed. My point is that we are about to delete a line 
in the bill that has been submitted by the Attorney General. The line we are looking to delete is line 16 on 
page 3. The effect of doing that would render the definition of “child exploitation material” to read as follows — 

… means material that, in a way likely to offend a reasonable person, describes, depicts or represents a 
person, or part of a person, who is, or appears to be, a child — 

(b) in a sexual, offensive or demeaning context; or 

(c) being subjected to abuse, cruelty or torture (whether or not in a sexual context); 

I recognise there are other amendments proposed that will deal with the sexual content. That will be removed—
all of which of course I am supportive of—but my question is: by deleting this line is it somewhat nonsensical 
because we will be left with paragraphs (b) and (c)? It should read paragraphs (a) and (b). Is that a clerical matter 
that will be dealt with outside this process, or ought it be dealt with now?  

Hon MICHAEL MISCHIN: Firstly, we have to take into account the proposed amendment at 9/4, which is, as I 
said, part of a package, and the proposed amendment at 10/4 is part of the same package. Those need to be 
incorporated into this. The renumbering, as it were, or alphabetising of the paragraphs is a clerical matter that 
will be dealt with as a consequence of these amendments being passed.  

Amendment put and passed. 

Hon MICHAEL MISCHIN: I move the amendment in my name at 9/4 — 

Page 3, line 17 — To delete “a sexual,” and insert — 

an 

Paragraph (b) at line 17 would then read — 

(b) in an offensive or demeaning context; or 

Amendment put and passed. 
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Hon MICHAEL MISCHIN: As part of that same package of amendments, I move the amendment standing in 
my name at 10/4 — 

Page 3, after line 19 — To insert — 

child pornography means material that, in a way likely to offend a reasonable person, 
describes, depicts or represents a person, or part of a person, who is, or appears to be, a 
child — 

(a) engaging in sexual activity; or 

(b) in a sexual context; 
The proposed amendment relates essentially to the definition of “child pornography”.  

Hon PHILIP GARDINER: This is what I was referring to before. I am uncertain about what the words “in a 
sexual context” precisely mean. I know that we have used the Bill Henson example, but it is probably the best 
one to use to set up in our minds the question of whether that is or is not exploiting someone. The parliamentary 
secretary said before that that was academic. Does he still say that it is academic? If so, I do not quite see what 
he meant when he mentioned “academic” in the first place. I think it is a very practical element here, but I just do 
not know what it means. What does “in a sexual context” mean? 

Hon MICHAEL MISCHIN: When I said it was academic, it was because those particular images were dealt 
with in a particular way that did not classify them as being pornography. I do not think I ever saw the images, so 
I am not in a position to judge whether they would have fallen within this definition. However, the form of 
words that has been selected, that of engaging in sexual activity or in a sexual context, would have to take their 
ordinary meaning. We would judge a particular image or particular material against that yardstick, and if it were 
thought that it was an image of a child who either was engaging in sexual activity or was in a sexual context that 
was in a way likely to offend a reasonable person, it would fall within the definition, and the police would have 
to decide whether the evidence was sufficiently strong to lay a charge. I would not want to go through a list and 
attempt to enumerate or describe the sorts of instances that might fall within it. Some would be blindingly 
obvious and others may be more borderline. 

As has been pointed out, it may be something which is short of sexual activity itself but which may be portraying 
a child in some sexual way—it may be by the exposure of genitalia; it may be by performing some natural 
function, but in a way that is intended to titillate or to abuse sexually. Without trying to describe circumstances, I 
do not think I can help the member out. 

Hon PHILIP GARDINER: What I am concerned about, parliamentary secretary, is that this can catch the Bill 
Henson thing. I must say that I think I saw the images fleetingly. 

Hon Michael Mischin: You have an advantage over me, because I don’t think I ever saw one, so I can’t tell you. 

Hon PHILIP GARDINER: Fair enough. Art is very much in the eye of the beholder, so it comes back to the 
view of the reasonable person. I suspect that even in this chamber, some of us who might see those same 
photographs would believe that they are pornography, and others would say that they are art. However, I am 
concerned about the words “in a sexual context”. It seems to me to be a very broad and catch-all definition. I am 
worried that it is, in a sense, inhibiting some artistic creation that may not be pornography. I am wondering 
whether other words could be used, such as “in a graphic or sexual context”. Even then, I do not know quite 
what that means. I think we all know what we want to get at one extreme, but I do not want to capture artistic 
creativity if it is accepted by both the participant and the parents, and so on, as it might have been in that Bill 
Henson case. I do not want that to be caught by this definition. That is my concern.  

Hon MICHAEL MISCHIN: I do not think I can particularly help the member there, except to say that the 
legislation is focused on the exploitation and abuse of children. It is not a focus on the legitimate preservation of 
images of children, except in a way that may be exploitative of them or in a way that uses them for sexual 
gratification or as a sexual image. There will always be a grey area in this sort of thing. One can see at 
Christmastime the postcards of little naked cherubs with wings and one would not think that those are depictions 
of children in a sexual context. However, one could see how someone might use that sort of image and put it in a 
sexual context. There is a lady whose name escapes me; she is a photographer who takes lots of photographs of 
babies. 

Hon Kate Doust: Anne Geddes. 

Hon MICHAEL MISCHIN: Anne Geddes takes photographs of little naked babies in funny costumes and in 
Easter eggs and all that sort of stuff. They are quite amusing and no-one would suggest for a moment that that is 
child pornography. On the other hand, there are people who may take photographs of children in revealing ways 
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in a sexual context. What amounts to a sexual context is a matter for judgement at the time. The question of what 
is artistic is covered by a defence that is set out in the proposed amendments. The burden of proof in respect of 
that defence lays on the accused in order to establish on the balance of probabilities and in accordance with 
normal community standards whether a particular image has in fact artistic merit or otherwise and whether the 
image can be protected or justified in that way. But I do not think it could be framed any more inclusively and 
yet specifically, other than in the provisions the bill proposes. 

Hon PHILIP GARDINER: I just want to pursue a bit further something material. As the parliamentary 
secretary was speaking, it crossed my mind how in the last 2 000 years male genitalia were sculptured, and after 
some hundreds of years covered up and after some more hundreds of years uncovered again. There are different 
perceptions of the definition of “in a sexual context”. I wonder if we could put in between “sexual” and 
“context” the word “exploitable”. As the parliamentary secretary spoke he helped me think through the phrase 
“in a sexually exploitable context”, as I think that puts a different edge on what it means. 

Hon MICHAEL MISCHIN: I think the definition has to be read in its entirety. The phrase embraced under the 
proposed bill is “child exploitation material”, which reads — 

… means material that, in a way likely to offend a reasonable person, describes, depicts or represents a 
person, or part of a person, who is, or appears to be, a child — 

(a) engaging in a sexual activity; or 

(b) in a sexual, offensive or demeaning context; or 

(c) being subjected to abuse, cruelty or torture (whether or not in a sexual context);  

That is one limb of the definition. The other limb of the definition is “child pornography”, which reads — 

… means material that, in a way likely to offend a reasonable person, describes, depicts or represents a 
person, or part of a person, who is, or appears to be a child — 

(a) engaging in sexual activity; or 

(b) in a sexual context; 

The purpose of those two definitions is to embrace the wide field of child exploitation material, child 
pornography being a subset of that material and being defined in a way that focuses on the sexual aspect, which 
is what is usually, in common parlance, associated with the concept of child pornography. I do not think it will 
be of any assistance—in fact, I know it will not be of any assistance—to throw in the words “exploitable” or 
“images of a sexual nature in an exploitable context”. I do not understand what those words would mean. 
Frankly, I would find it almost impossible to lay a charge using those words. I do not think that it could be done 
any more clearly than the way it is. There is always not only the matter of judgement as to whether something is 
sexual conduct or in a sexual context, but also the additional element that it has to be likely to offend a 
reasonable person. We are not talking about statues of David here; we are talking about images of children in 
some sexual context, with that quality being likely to offend a reasonable person.  

Hon PHILIP GARDINER: I think we have got to a point where I can deal with it. I have one final question to 
the parliamentary secretary. He said that child exploitation is the context in which we are looking at the two 
clauses he referred to earlier. I ask the parliamentary secretary to clarify the issue by answering yes or no. If 
“sexual context” is not consistent with child exploitation, as in proposed section 216 under clause 4, would it be 
okay? I want to make sure that people understand me. Maybe I am not making myself clear. We can have a 
sexual context but unless it is being exploited—they are the two things that the parliamentary secretary referred 
to earlier—the sexual context could still be fine in terms of artistic sexual context because it is not exploitable.  

Hon MICHAEL MISCHIN: No, that is not the case.  

Hon Philip Gardiner: I am confused again.  

Hon MICHAEL MISCHIN: I will take it from the top. We have “child exploitation material”, which is the 
label that is being applied to two broad categories of material. One is what is traditionally accepted to be child 
pornography; namely, depictions of children in a manner likely to offend reasonable people in a sexual context 
or, to put it another way, images of children in a sexual context or engaged in sexual activity that are likely to 
offend a reasonable person. That is one category of child exploitation material. The other is anything that is 
likely to offend a reasonable person and depicts children in an offensive or demeaning context or being subjected 
to abuse, cruelty or torture. It does not matter whether it is in a sexual context or not. “Child exploitation 
material” is a label that is applied to those two broad categories of image, product or item.  

The question of whether something happens to have artistic merit is a matter for the application of the defence, 
which appears later in the clause. The key to it, as has been pointed out to me, is the element of depiction in a 
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way that is likely to offend a reasonable person. That is a common touchstone and standard that has been applied 
for as long as anyone can remember to issues of indecency, offensive conduct, obscene conduct and the like. 
There is nothing new about that. Yes, it is an objective standard based on prevailing community attitudes, and it 
has always been that. Those attitudes shift over time. What once may have offended and appalled members of 
the public now appears on television.  

Hon NICK GOIRAN: I am catching my breath after Hon Philip Gardiner’s comments. I am a bit bewildered, I 
have to say. He opened his remarks in the second reading debate by saying that he was a somewhat smaller “l” 
liberal than some of the previous speakers, which may or may not have been a passing reference to me. 
Nonetheless, I am hearing, unless I have misunderstood what he said this evening, that supposedly the Bill 
Henson photos are okay. I have to say that I am surprised and bewildered by that. I think a large number of 
Australians would be as well, because a large number of Australians were outraged at the time of the 
controversy. When the parliamentary secretary, quite rightly, refers to the definition of child pornography with 
reference to what would offend a reasonable person, we are not talking about one or two extreme individuals in 
Australia who thought, “You know what; that Bill Henson’s gone a bit far.” Far from it. There was a massive 
wave of opposition to it—from the Prime Minister down, I might add. Anyway that is not what we are here to 
discuss at the moment. We are here to consider the amendment the parliamentary secretary has put before the 
house. As I said, I needed a moment to compose my thoughts.  

It is timely at this juncture while we are looking to insert this definition of “child pornography” into what 
effectively will be the Criminal Code, to consider what the Standing Committee on Uniform Legislation and 
Statutes Review had to say about this issue in its forty-first report in October last year. The relevant portion of its 
report I want to refer to at this point, with a view to asking the parliamentary secretary a question, starts on page 
10. It refers to where the committee has interrogated a witness from the department and asks why the term “child 
exploitation material” was used in the bill. The section that then follows, as I understand it, is an excerpt of the 
transcript from that witness. It is interesting that it refers to terminology used in other jurisdictions, including the 
commonwealth. I take this opportunity to quote precisely from the report, which reads as follows —  

There was some concern about whether that [MCCOC] definition was enough to encapsulate what they 
wanted to do to further protect children. At one stage, we were going to retain the definition of “child 
pornography”. But then, upon reflection, it was decided that the definition should be expanded to use 
the term “child exploitation material”. That was done quite deliberately so that it would give an 
expanded definition. If I can just cite the commonwealth Criminal Code, it refers to “child abuse 
material” and “child pornography material”. The commonwealth has two definitions. Some 
jurisdictions still retain the phrase “child pornography”. Others use “child exploitation material”. The 
Northern Territory uses “child abuse material”. We have adopted the Queensland model, which is 
“child exploitation material”.  

The commonwealth has two separate definitions, we want only one definition. 

I support this excellent amendment that has been moved by the parliamentary secretary. Nonetheless, I think it is 
important for us as legislators to be across what is happening in other jurisdictions on this point. I wonder 
whether the parliamentary secretary can indicate to the house why, given that the commonwealth government 
uses the term “child abuse material”, we are electing to use the term “child exploitation material”? We are about 
to have two terms, which I agree with: “child pornography” and “child exploitation material”. However, the 
commonwealth government uses “child pornography” and “child abuse material”. That begs the question: is 
“child abuse material” a better phrase than “child exploitation material”?  

Hon MICHAEL MISCHIN: A number of terms may just as well have been chosen. As has been pointed out, 
the commonwealth government uses the dual terms “child abuse material” and “child pornography material”. 
New South Wales, until recently, has used “child pornography” alone, but is now working on its version of this 
legislation and will include “child abuse material”. Queensland has used “child exploitation material”; South 
Australia, I believe, has used “child pornography” as a concept, as has the Australian Capital Territory. The 
Northern Territory has chosen “child abuse material”; Tasmania has chosen “child exploitation material”. Given 
that “child exploitation material” means, in part, material that depicts a child being subjected to abuse, cruelty or 
torture in a way likely to offend a reasonable person suggests that there should be some distinction in the terms 
that are used for the definition, rather than simply picking up “abuse”, which is one of the concepts that is being 
used to support that definition and to define the concept of “child exploitation material”. I understand that the 
police have selected this term and have recommended its use; that came out during the course of the hearings 
before the standing committee. Educational material for police officers and the like is focused on the use of the 
term “child exploitation material” as being, I suppose, the broadest description of the mischief that is being 
addressed. Arguably, other terms could be used; in this case, the government has chosen to accede to the 
suggestion that “child pornography” ought to be separately defined and included in the short title of the bill to 
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reinforce what is commonly understood by that term and the community’s disapproval of it. However, the 
government remains of the view that the term “child exploitation material” ought to be the other limb of the 
definition, or rather, the head definition, for the sort of material we are talking about and are trying to prohibit. 

Amendment put and passed. 

Hon MICHAEL MISCHIN: I move — 

Page 4, line 4 — To delete “concerned” and insert —  

involved 

Hon NICK GOIRAN: For the benefit of the house, I ask the parliamentary secretary if he will provide some 
explanation of the necessity for this amendment. 

Hon MICHAEL MISCHIN: As I pointed out during the second reading debate, the standing committee in its 
second report recommended that this change be made to the wording in order to be more consistent with the 
other provisions of the Criminal Code, and the government has agreed to adopt that recommendation.  

Amendment put and passed.  

Hon MICHAEL MISCHIN: I move —  

Page 4, line 6 — To delete “concerned” and insert —  

involved 

The same reasons apply to this amendment as applied to the previous amendment.  

Amendment put and passed.  

The DEPUTY CHAIRMAN: Amendment 13/4 is also a committee recommendation. Is there anyone here from 
the committee to move that recommendation? No. Then it lapses. We will move on. 

Hon NICK GOIRAN: Mr Deputy Chairman, I have some further questions that I would like to ask on this 
clause. I was going to hold off on my questions until we had completed all the amendments to this clause. 
However, given that the question has not yet been put and we are still on this clause, it matters not whether I do 
that at a later stage or whether I do it now. In asking my question, I am going backwards somewhat, because I 
want to refer to the definition of “child” at page 3, line 11 of the bill. The definition reads — 

child means a person under 16 years of age; 

Has the government given any consideration to amending that definition to read “child means a person under 
18 years of age”? 

Hon MICHAEL MISCHIN: The question of whether the definition of “child” should remain “a person under 
16 years of age” or should be extended to any person under the age of 18 was put to the government. I think the 
Attorney General dealt with the honourable member’s submissions about that matter and explained to him the 
reason why that age limit would remain and why the government was not persuaded that the concept of “child” 
for the purposes of this legislation should be increased to mean a person under the age of 18. I think I addressed 
this during the second reading debate. In essence, it would be inconsistent, as a matter of logic and philosophy, 
to capture an image of someone between the ages of 16 and 18 as child pornography, when a child who is over 
the age of 16, which is the age of sexual consent, can agree to having sexual conduct. Yet, having a photograph 
taken of them would fall within the concept of child pornography in this way. The government is of the view that 
in order to be consistent with other legislation in Western Australia and with the age of consent, the age ought to 
remain as it is.  

Hon NICK GOIRAN: I further note that part of the intent of this bill is to have uniformity between the 
respective jurisdictions in this country, and that the commonwealth, the Australian Capital Territory, Tasmania, 
the Northern Territory and Victoria all define a “child” as under 18 years of age in their respective versions of 
the legislation that we are dealing with here. Western Australia is one of the few jurisdictions that does not 
define “child” as someone who is under 18 years of age, but proposes that “child” means a person who is under 
16 years of age. Could the parliamentary secretary indicate why the age of consent in those other jurisdictions is 
16? That is, with the exception of Tasmania where it is 17, but I stand to be corrected on that. In any event, 
perhaps with the exception of Tasmania where the age is higher—ironically—in all the other states the age of 
consent is 16, which means that a large number of jurisdictions choose to have “child” defined as under 18 years. 
Why does WA continue to define a child as being under 16 years?   

Hon MICHAEL MISCHIN: As I pointed out, the Attorney has written to the honourable member and indicated 
the reasoning behind that. The member is correct and some states do have a different age limit, but others do not. 
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New South Wales regards a child for the purposes of child pornography as anyone under the age of 16, as does 
Queensland. Queensland in the deep, dark past provided the Model Criminal Code on which ours is based, not 
that that matters much in the century that has followed since, but it is interesting that Queensland regards a child 
as someone under the age of 16, and that is also the case in South Australia. I think that the Model Criminal 
Code Officers Committee report recognised that there would be differences between the states on a variety of 
issues and that the legislation had to be consistent with the criminal law of the particular state or territory.  

Hon NICK GOIRAN: To follow that up, the parliamentary secretary referred to the Model Criminal Code 
Officers Committee report. The Standing Committee on Uniform Legislation and Statutes Review has kindly 
provided it as appendix 6 on pages 8 and 9 of its forty-first report. I will not read out the whole of 
recommendation 2, but the portion that is relevant to the matter we are dealing with reads — 

…That the definition of child pornography material should, as a minimum, contain the following 
elements: 

It then proceeds to include seven elements, one of which is — 

under the age of 18 years, 

One would think then that the idea is that all the jurisdictions are saying that the child is or appears to be under 
the age of 18 years, yet Western Australia is doing something different. 

Hon MICHAEL MISCHIN: I move the amendment standing in my name — 

Page 5, after line 13 — To insert —  

(1A) It is no defence to a charge of an offence under section 217, 218, 219 or 220 to prove 
that the accused person did not know the age of the child to whom the charge relates, 
or the age of the child described, depicted or represented in the material to which the 
charge relates, or believed that the child was of or over 16 years of age. 

Amendment put and passed. 

Hon NICK GOIRAN: I would just like some clarification because we have just passed an amendment, which is 
fine because I concur with the amendment, which incidentally, for the benefit of members, came about because 
the relevant committee requested that the government clarify that provision. The government has elected to do 
that, so I think it would be helpful, for the benefit of the record, if the parliamentary secretary were to clarify 
why the government felt it was necessary. As I say, I am not opposing it; I agree with it, and passing it is 
tremendous. I just want to continue with some questions on clause 4, because I noticed that my last question was 
not addressed, and so be it. I guess the line of questioning on clause 4 cannot cease at that point because I have 
concern about the age of the child continuing to read 16, notwithstanding the fact that this is a uniform piece of 
legislation and that the majority of other jurisdictions have chosen to use 18 years, and those same jurisdictions 
have the age of consent at 16 years. The reason given to the chamber is that the age of consent in Western 
Australia is 16, and, therefore, it is problematic for this state; therefore, we cannot possibly define a child as 18. I 
am confused by that, because it is clearly not a problem for the commonwealth, the Australian Capital Territory, 
Tasmania, the Northern Territory or Victoria. The question I ask the parliamentary secretary, which is all I can 
do, is: did the government consider the Victorian provision? As I understand it, the concern of the Attorney 
General is the issue of the age of consent being 16. Was consideration given to the Victorian provision, which 
states that it is a defence to prove that “the minor or one of the minors depicted in the film or photograph is the 
accused”? It seems to me that if we included a similar provision to the Victorian model, if I can use that phrase, 
it would address that concern about the distinction between the age of consent being 16 when people are entitled 
to engage in sexual activity and the fact that they might be in contravention of the law should they be taking 
images of that activity. The Victorian Parliament has taken that concern into account and provided a defence, 
should that situation arise. Did the Western Australian government consider that? 

Hon MICHAEL MISCHIN: I do not think I can assist any further. There may be a variety of ways to approach 
this issue. The reasons underlying the government’s approach have been explained at length, and have included a 
detailed letter from the Attorney General to the honourable member that explained the rationale for selecting the 
formula incorporated in the Child Exploitation Material and Classification Legislation Amendment Bill 2009.  

Hon NICK GOIRAN: A phrase once put to me was that “It’s a pain to be a pain”, which is so true. The 
Attorney General has dealt with this bill very, very satisfactorily. As the parliamentary secretary has mentioned 
several times this evening, the Attorney General has responded to questions I have put forward in submissions. I 
am very grateful that the Attorney General is willing to listen to submissions put forward by members of this 
place. It would make somewhat of a mockery of the role of this place if we were not able to adequately scrutinise 
the legislation, particularly on an issue that, as I mentioned previously, ought to be close to the hearts of all 
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members. I publicly acknowledge, for the record—because that seems to be the important thing to do at this 
juncture—that I could not be more satisfied with the way the Attorney General has dealt with my submissions.  

It is all very good to write a letter to a member, but the contents will not be on the record, and they need to be on 
the record for several reasons. One reason is that if litigants—I use that word loosely—are engaged in a legal 
battle over these matters, some consideration may be given to the matters debated by members of this place. It is 
mind-blowing to think that people trawl through the Hansard of our debates, but that actually happens, as the 
Deputy Chairman (Hon Max Trenorden) knows, given his vast experience in the Western Australian Parliament. 
I think it will be useful for the Western Australian public to understand exactly the government’s concerns about 
moving the definition of a child from 16 years of age to 18 years of age.  

This evening we have been advised that the age of consent is the big ticket issue. We cannot possibly define a 
child as being 18 years of age in this legislation because that will confuse people as the age of consent is 16. I 
say to this house that several other jurisdictions do that, as I have said somewhat ad nauseam, including the 
commonwealth, the ACT, Tasmania, the Northern Territory, and Victoria. The exception is Tasmania, where the 
age of consent may be 17—I am happy to be corrected on that at a later date. The interesting thing about 
Tasmania is that the age of consent is higher than in Western Australia and all other jurisdictions. All of these 
other places manage to cope in their legal system with the age of consent being 16 years or 17 years and the age 
of a child for the purposes of child pornography being 18 years—they all manage to cope. However, in Western 
Australia we cannot possibly cope with that, which is why we have to set the age at 16 years. I mentioned that 
the Victorians seemed to me to have come across something that might resolve this concern—namely, that it is a 
defence to prove that the minor or one of the minors depicted in the film or photograph is the defendant. All I am 
asking—as I say, it is a pain to be a pain and I do not want to be a pain—is: was that something considered by 
the government? Yes, of course I know what the answer is; I wrote a letter to the Attorney General and I 
received a response. However, as I said, I think it is important that it goes on the public record; otherwise, why 
on earth would I stand and take up this government time to ask the question? 

Hon MICHAEL MISCHIN: Firstly, if the honourable member wished to record the reasons why, he had ample 
opportunity to do so in the course of the second reading debate and his contributions on that occasion. Secondly, 
he has had the opportunity to read out that letter, if he wished to do so. Thirdly, yes, the Attorney General did 
know about the Victorian provisions because he had a copy of the Model Criminal Code Officers Committee 
report. Lastly, there is no amendment, as I understand it, on the notice paper from the honourable member, and 
the government does not support that proposition. There may be a variety of arguments that can be raised one 
way or the other, but the government has chosen this particular approach and has not been persuaded that 
anything else should be done. As I pointed out, there is no amendment that we are dealing with. 

Hon LIZ BEHJAT: As a member of the Standing Committee on Uniform Legislation and Statutes Review—I 
probably also should have jumped up during the previous committee recommendation amendment, which 
lapsed—I point out that those committee recommendations came about as two recommendations in the report. 
However, I refer members to the government response to that report, which the parliamentary secretary tabled 
earlier today. Both those recommendations were not supported by the government and the reasons given in the 
response from the Attorney General in my view are adequate and address those concerns. This particular 
committee recommendation amendment is not supported by government because in the Attorney General’s view, 
the committee’s suggested amendment to the proposed defence would broaden the defence and that would 
undermine the effectiveness of the proposed child exploitation material offences. Given those words, and also in 
relation to recommendation 3—the earlier committee recommendation amendment—the committee will not 
move those amendments.  

Hon NICK GOIRAN: I am coming to the conclusion of my questions about this issue of the age of a child. The 
parliamentary secretary quite rightly points out that I have no amendment on the notice paper. That is correct; 
nonetheless, I think that the house ought to consider this, given what is happening in other jurisdictions, and 
ensure that it is clearly on the record why we are proceeding with the relevant amendments as we are. 

Hon Sue Ellery: Honourable member, what is it that you want us to consider? If you are not putting an 
alternative amendment before us, what is it that you want us to consider? 

Hon NICK GOIRAN: I thank the member for the interjection. I would like us to consider clause 4, line 11, 
which states — 

child means a person under 16 years of age; 

As a house, we should scrutinise that; that is our job. We should ask the questions to make sure that we are 
satisfied with that definition. Whether or not one moves an amendment does not necessarily mean that questions 
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ought not to be asked, because the questions might lead to an answer that satisfies the questioner and therefore 
alleviates the need for an amendment. I hope that answers the member’s interjection. 

I would like the parliamentary secretary to clarify something that the house ought to be aware of, if it is an issue. 
Given that the commonwealth’s definition of a child is a person who is under 18 years of age and under our 
legislation a child is a person who is under 16 years of age, could a situation arise whereby a Western Australian 
resident might be lawfully complying with the state law but be contravening the commonwealth law? 

The CHAIRMAN: The parliamentary secretary is not responding. 

Hon NICK GOIRAN: It is important for us to be across this. Given that the age of a child in this bill is defined 
as a person under 16, would it be lawful, for example, for a 40-year-old man to take and distribute photographs 
of a 16-year-old girl engaged in sexual acts? Would that be permitted under this bill? 

Hon MICHAEL MISCHIN: Can the member repeat the scenario? 

Hon NICK GOIRAN: Would it be lawful for a 40-year-old man to take and distribute photographs of a 16-
year-old girl engaged in sexual acts?  

Hon MICHAEL MISCHIN: I understand that may be an offence under some other provisions, such as the 
Classification (Publications, Films and Computer Games) Enforcement Act. However, by definition, as it does 
not involve the depiction of a child under the age of 16 years, it would not be child pornography as such.  

Hon NICK GOIRAN: Given that is the case, if that same image, which would be lawful under the provisions of 
this bill, was emailed or sent by SMS or by post, would it be in contravention of the commonwealth act, which 
defines “child” as a person under 18 years of age?  

Hon MICHAEL MISCHIN: I am sorry, but I cannot answer that question. I do not have the commonwealth act 
with me and I am not familiar with its provisions.  

Hon NICK GOIRAN: Mr Deputy Chairman, I seek clarification: have we moved to the parliamentary 
secretary’s amendment 14/24?  

The DEPUTY CHAIRMAN (Hon Max Trenorden): No, we have not got there yet. We are still debating 
clause 4.  

Hon NICK GOIRAN: That amendment relates to clause 24. Thank you, Mr Deputy Chairman, for clarifying 
that. In that case, as we are still dealing with clause 4, I refer to page 5 of the bill, which deals with the issue of 
defences and exclusions, which will become proposed section 221A of the Criminal Code. I note from my 
research into this matter that Western Australia is the only jurisdiction that does not provide a defence for legal 
purposes. I think it was Hon Alison Xamon, in her contribution to this debate, who raised a concern about that 
particular issue. I will not go into that issue as she is perfectly capable of speaking for herself. I understood that 
the scenario that was painted would be captured under what I would call a legal matter.  

Proposed section 221A(1)(c), at page 5 of the bill, sets out the four types of defences that are available in 
Western Australia—literary, artistic, scientific and medical. I was curious to note that all the jurisdictions, except 
WA, have a legal defence and I ask the parliamentary secretary whether consideration was given to adding “legal 
purpose” in the definition. It is not a question that I have asked the Attorney General in a submission previously 
and, no, it is not one that I have had a response to.  

Hon MICHAEL MISCHIN: If the honourable member is talking about a genuine legal purpose, I ask him to 
cast his eye over page 6, in particular to lines 1 and 4 in paragraph (d), which states that it is a defence to prove 
that —  

the accused person was acting for a genuine child protection or legal purpose, and that the person’s 
conduct was reasonable for that purpose.  

Hon NICK GOIRAN: I thank the parliamentary secretary for clarifying that. Obviously, the material that I had, 
which was an academic article, comparing the various jurisdictions and indicating that Western Australia did not 
have a “legal purpose” defence, was clearly incorrect. It is excellent news that the parliamentary secretary has 
provided to the chamber, and I thank him for the clarification. I realise that these are provisions that are already 
in existence in Western Australia. These are not new things that we are implementing; we are simply moving 
them from the enforcement act into the Criminal Code.  

At line 29 at page 5 of the bill reference is made to a literary defence; in other words, a defence of recognised 
literary merit. It would be useful to put on the record an example of something that is otherwise considered to be 
child pornography but has literary merit and therefore would bring about a defence under this provision.  
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Hon MICHAEL MISCHIN: The definition of “child exploitation material”, whether it be child pornography or 
otherwise, is a broad one. It deals with any sort of material of a certain character. The defences that are 
established under proposed section 221A, and in particular paragraph (c), allow for the sorts of problems that 
Hon Phil Gardiner raised; that is, circumstances in which there may be material of a genuine artistic or medical 
character, material that has scientific merit or, in this case, material with specified literary merit. The depiction of 
a child might very well be in the context of a story or prose that describes the abuse of a child. If it is done 
simply for sexual gratification and sexual marketing—yes, it would be child pornography within the meaning of 
the act. It may be, however, that it is necessary for a particular literary work to describe some form of child 
abuse. That would be covered by this. To be clear: within that concept, “literary” and “scientific” is included 
given that we are covering the range of arts. They are variations on the theme and they are quite legitimate 
exceptions to the rule. I also should add of course that in addition to being of “recognised literary, artistic or 
scientific merit; or of a genuine medical character”, the act to which the charge relates must be justified as being 
for the public good.  

Hon NICK GOIRAN: I need to ask this question because a number of my constituents have asked me this 
question and I have been unable to answer it. It relates to the defence of artistic merit, to which the parliamentary 
secretary has alluded. It has already been raised in earlier discussions. The question that has been posed to me is 
whether, under this act, for something to be considered child pornography or child exploitation material it needs 
to be something we would normally look at it and think, “That is child pornography or child exploitation 
material.” However, it is subject to a defence of artistic merit, which, as the parliamentary secretary has rightly 
indicated, in the Western Australian system must be justified as being “for the public good” because we have got 
tougher defences than other jurisdictions. As I say, this is something constituents have asked me and I cannot 
think of anything: what would be something that we would consider to be child pornography but is for the public 
good and is of artistic merit? What would that look like?   

Hon MICHAEL MISCHIN: I do not propose to try to describe comprehensively all the possibilities. The 
defence is provided in the event that something can be said to be, and proved to be, for the public good and to 
have some kind of artistic, literary or scientific merit. One can envisage the possibility that someone may have 
made a movie perhaps of the lives of children abused by the Christian Brothers, and it may depict a scene that 
might offend some people. It might be in a sexual context and yet be for the public good in order to depict the 
sorts of horrors and abuses that those children had to suffer. I am not suggesting that as a formula that ought to 
be picked up and adopted in this case to test the law, but I am saying that there is that sort of possibility. Bearing 
in mind that the material would be prima facie child pornography or child exploitation material, one might see an 
argument for saying that in a particular context it can be justified. One may look back at the movie Taxi Driver, I 
think, which depicts a very young Brooke Shields as a child prostitute. I do not recall that getting anywhere near 
as graphic as one might see on television nowadays, but that is theoretically a possibility, and there may be some 
artistic merit in that. There is a TV series called The Wire, which depicts children engaged in drug dealing and at 
least one or more being abused and beaten up. That is not simply for gratification but is part of a context of life 
on the streets in Baltimore. 

Hon Sue Ellery: It’s social commentary. 

Hon MICHAEL MISCHIN: As Hon Sue Ellery has just said, it is a social commentary. So one can see some 
scope for that being in the public good and having some artistic merit rather than simply for gratification or for 
its salacious element. 

Clause, as amended, put and passed. 

Clauses 5 to 23 put and passed. 

Clause 24: Section 108 amended — 

The DEPUTY CHAIRMAN (Hon Max Trenorden): Is anyone going to move the committee recommendation 
in clause 24? 

Hon MICHAEL MISCHIN: I do not know, but I will move the amendment standing in my name, which is to 
the same effect. I move — 

Page 15, line 20 — To delete “educational” and insert — 

educational, 

This amendment inserts a comma after the word “educational”, thus correcting a typographical omission. 

Amendment put and passed. 

Clause, as amended, put and passed.  

Clauses 25 to 35 put and passed. 
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Title put and passed. 

Bill reported, with amendments. 
 


